
February 19, 2022 

 
Via Email 
Neha Gupta, Esq. 
Associate Counsel 
Office of the White House Counsel 
The White House 
1600 Pennsylvania Avenue N.W. 
Washington, DC 20500 
 
 Re. Publication of Equal Rights Amendment as 28th Amendment to the Constitution 
 
Dear Ms. Gupta: 
 
Thank you so much for speaking with us on Monday regarding the Equal Rights Amendment (“ERA”) and 
the work we have been doing in furtherance of publication. As promised, we are following-up to 
synthesize our discussion and provide additional information.  
 
On January 27, 2020, Virginia became the 38th State to ratify the ERA, and our Constitution was 
amended under Article V to include the ERA as the 28th Amendment. By law, Virginia’s ratification 
triggered the obligation of the Archivist of the United States (“Archivist”) to publish a new Constitution 
that includes the Equal Rights Amendment “forthwith.” This is purely a ministerial act.  
 
As set forth on the website of the National Archives, “the Archivist does not make any substantive 
determinations as to the validity of State ratification actions.” The Judicial Branch, not the Executive 
Branch, is tasked with addressing any challenges to the validity of an amendment.  
 
That is exactly what happened when the Archivist published the 27th Amendment, over certain 
Congressional objections, nearly 203 years after it was sent to the States for ratification.  At that time, 
the Archivist stated Congressional approval/validation of ratification “was unnecessary because the 
votes by three-fourths of the States—not his signature—added the amendment to the Constitution. 
Congress subsequently, and unnecessarily, passed resolutions validating the amendment.” 
 
The 27th Amendment was not the only Amendment fraught with controversy. All Constitutional 
Amendments have had issues, yet every single one has been published upon receipt of the required 
number of ratifications. Until now. 
 
Unfortunately, the Archivist has yet to publish the ERA as the 28th Amendment because, on January 6, 
2020, he was bullied not to perform his ministerial duty by an opinion issued by the Office Legal Counsel 
(“OLC”) under President Trump (“Trump OLC Opinion”). On January 25, 2022, two days before the ERA 
took effect as the 28th Amendment, Senators Blumenthal, Klobuchar and Cortez Masto and 
Representatives Maloney and Speier requested (“Congressional Letter”) that the Trump OLC Opinion be 
revoked to make clear that the Archivist should perform his ministerial duty and publish the ERA in 
accordance with Article V and 1 U.S.C. §106b.  
 
This is a view shared by more than 200 legal scholars, who note that “the Trump OLC opinion ‘sought to 
advance a policy preference against the ERA’ and is ‘lacking a thoroughly reasoned understanding of 
precedent and Congressional power under the Constitution.’” Even a Biden Administration OLC opinion,  

https://www.govinfo.gov/content/pkg/USCODE-2009-title1/html/USCODE-2009-title1-chap2-sec106b.htm
https://www.archives.gov/federal-register/constitution
https://www.archives.gov/publications/prologue/2017/spring/historian-27-amendment
https://www.justice.gov/sites/default/files/opinions/attachments/2020/01/16/2020-01-06-ratif-era.pdf
https://www.justice.gov/sites/default/files/opinions/attachments/2020/01/16/2020-01-06-ratif-era.pdf
https://www.blumenthal.senate.gov/imo/media/doc/125.22olceraletter.pdf
https://www.blumenthal.senate.gov/imo/media/doc/125.22olceraletter.pdf
https://docs.google.com/document/d/1Vnm0dqNvxB_-fM3KWmGEngA82CqdhmC7mWaCuasVAIA/edit
https://www.justice.gov/olc/file/1466036/download
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issued January 26, 2022 in response to a request related to a deadline contained in the preamble to the 
ERA (“Biden OLC Opinion”), admitted that the Trump OLC Opinion is flawed and that the validity of the 
ERA will not be determined by any OLC opinion.  
 
There is no room for Executive Branch interference in the Constitutional amendment process. As the 
Chief Executive, President Biden merely needs to call the Archivist and instruct him (as the President did 
this week with respect to White House visitor logs) to publish the ERA as the 28th Amendment as 
required by law, regardless of what any OLC opinion says.  
 
Some arguments against publication that have been postured include that President Biden does not 
want to interfere with the Department of Justice, and that position is certainly understandable in light of 
the abuses of power of the previous administration and the attempt to block certification of the election 
of President Biden and Vice President Harris on January 6, 2021.  
 
However, for the reasons stated above, the Trump OLC Opinion was nothing more than an unauthorized 
infusion of the political views of the Trump Administration into a process where the Executive Branch’s 
sole role is to count certifications and publish Constitutional Amendments without opining on validity. 
As we know too well, any additional role would give far too much power to one man.  
 
Assuming for purposes of argument that the Executive Branch had the authority to block the publication 
of the ERA, as noted in the Congressional Letter and by more than 200 preeminent legal scholars “it has 
been common practice for the OLC to review and withdraw legal opinions issued by a prior 
administration that are legally unsound and/or do not reflect the view of the current President.”  
 
In fact, this has been done by the Biden Administration on more than one occasion.  In one such 
instance, the Biden Administration reversed course on a Trump OLC opinion that required 
approximately 8,000 prisoners in home confinement to return to prison when the pandemic ends. While 
the request to reverse was initially made to Attorney General Garland by Senators Durbin and Booker, 
the reversal only came after the request was made directly to the President, following the refusal of the 
Justice Department to change course on a legally-sound Trump OLC position.   
 
Even assuming the OLC had any role in the Constitutional Amendment process, surely the Biden 
Administration, which campaigned on its dedication to women’s equality, including acknowledging that 
Virginia was the 38th state to ratify the ERA and promising to “work with advocates across the country to 
enshrine gender equality in our Constitution,” would do the same for 167 million women and girls as it 
has done for nearly 8,000 prisoners. Clearly, women came out and volunteered, donated and voted by 
the millions as a result of this commitment.  
 
Nonetheless, for the reasons stated above, reversing or rescinding prior OLC opinions is not required 
here. All that is needed is a phone call instructing the Archivist to publish the ERA.  
 
The continued failure to publish the ERA, which is currently the 28th Amendment to our Constitution, is 

undermining its validity and the rights of 167 million women and girls by giving the damaging and false 

perception that the ERA has not taken effect or is flawed.  

https://www.archives.gov/files/foia/remus-letter-to-ferriero-re-trump-01.31.2022-privilege-letter-re-january-6-request.02.15.2022.pdf
https://www.archives.gov/files/foia/remus-letter-to-ferriero-re-trump-01.31.2022-privilege-letter-re-january-6-request.02.15.2022.pdf
https://www.justice.gov/olc/file/1457926/download
https://www.judiciary.senate.gov/imo/media/doc/Letter%20to%20DOJ%20on%20OLC%20memo%204.23.2021%20final%20CAB%20SIGNED%20RJD.pdf
https://www.judiciary.senate.gov/imo/media/doc/Letter%20to%20Biden%20on%20OLC%20memo%208%2012%202021%20final.pdf
https://www.nytimes.com/2021/07/19/us/politics/biden-prisoners-covid.html
https://www.nytimes.com/2021/07/19/us/politics/biden-prisoners-covid.html
https://www.booker.senate.gov/news/press/booker-durbin-we-should-not-force-individuals-on-home-confinement-to-return-to-prison
https://joebiden.com/womens-agenda/
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Look no further than the recent attempt by Senators Johnson, Portman and Romney to continue the 
Trump bullying campaign.  They direct the Archivist to never publish the ERA, claiming it is dead for the 
reasons stated in the Trump OLC Opinion, as well as the Biden OLC Opinion on the ratification deadline 
(which for the reasons above does not relate to the duty to publish).  
 
In addition, the delay has emboldened the opponents of the ERA, most notably the Right to Life 
movement. As part of the Right to Life movement’s anti-ERA campaign, three days after the GOP 
Senators’ sent their letter to the Archivist, West Virginia Republicans secretly (and without Democrats’ 
participation or knowledge) attempted to legislate that West Virginia’s ratification of the ERA expired in 
1979. For the time being, Democrats have held these efforts at bay by moving the measure to 
committee, but it is only a matter of time before this is passed in both chambers in West Virginia if the 
ERA is not published.  
 
Unfortunately, similar efforts are underway in other Republican-controlled legislatures in States that 
have ratified the ERA. This will only serve to fuel the fire of ERA opponents. And there is no doubt this is 
motivated by the impacts the ERA will have on women’s reproductive rights (see below).  
 
At this point, President Biden needs to clear the log jam, stop the continued nonsense from opponents 
of equality and direct the Archivist to publish an updated Constitution containing the 28th Amendment. 
For the good of women, men, families, communities, businesses, the economy, and our Country.  
 
It is an easy win as publication is required by law without regard to any OLC opinion. And it will 
immediately change the air in the room, making it more difficult for the opponents of the ERA and 
equality to continue to wage these baseless attacks that merely serve to delay equality. The benefits for 
167 million women and girls are countless.  
 
In general, publication of the ERA will: 
 

• Announce to the world that the U.S. is now in alignment with the other 168 countries in the 
world that include gender equality in their Constitutions;  

• Compel all States to repair their laws so that neither sex is subject to discrimination; 

• Ensure that all women and girls are afforded equality, regardless of the state in which they 
reside;  

• Compel the courts to use a strict scrutiny analysis to discrimination claims which offers a far 
greater likelihood of success (73% prevailing rate vs 47% for intermediate scrutiny1); 

• Permit the lawyers in Dobbs vs Jackson Whole Women’s Health, which is currently pending 
before the Supreme Court, to request leave to file a supplemental brief applying the ERA and 
the strict scrutiny standard of review to the issues; and 

• Invigorate the Democratic party so that women, who have been devastated by the pandemic, 
feel supported, respected and valued.  

 
 

 
1 See 34 Lee Epstein, Andrew D. Martin, Lisa Baldez & Tasina Nitzschke Nihiser, Constitutional Sex Discrimination, 1 
TENN. J.L. & POL’Y 11, 47-50 (2004.) 

https://www.hsgac.senate.gov/imo/media/doc/2022-02-08%20Letter%20to%20Archivist%20re%20ERA.pdf
https://www.hsgac.senate.gov/imo/media/doc/2022-02-08%20Letter%20to%20Archivist%20re%20ERA.pdf
https://wvmetronews.com/2022/02/14/w-va-legislature-fights-over-whether-to-maintain-1972-support-for-equal-rights-amendment/
https://wvmetronews.com/2022/02/14/w-va-legislature-fights-over-whether-to-maintain-1972-support-for-equal-rights-amendment/
https://wvmetronews.com/2022/02/14/w-va-legislature-fights-over-whether-to-maintain-1972-support-for-equal-rights-amendment/
https://wvmetronews.com/2022/02/16/as-w-va-lawmakers-say-count-us-out-on-50-year-era-ratification-its-actually-about-abortion/
https://wvmetronews.com/2022/02/16/as-w-va-lawmakers-say-count-us-out-on-50-year-era-ratification-its-actually-about-abortion/
https://www.supremecourt.gov/filingandrules/2019RulesoftheCourt.pdf
https://www.supremecourt.gov/filingandrules/2019RulesoftheCourt.pdf
https://trace.tennessee.edu/cgi/viewcontent.cgi?article=1002&context=tjlp
https://trace.tennessee.edu/cgi/viewcontent.cgi?article=1002&context=tjlp
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Without publication, States will continue to attempt to rescind or declare their ratifications expired, as 
well as enact aggressive laws stripping women of personal autonomy and bodily integrity.  
 
Yes, we anticipate there will be challenges to the ERA, and those issues will be decided rightly by the 
courts. Publication of the ERA will make it easier to win the fight for equality. Finally, it will provide an 
essential tool to ensure that all the desperately-needed policies articulated in the Biden Agenda for 
Women can become a reality, and one that is not subject to forfeiture in the event of a change of 
Administration. 
  
Thank you again for meeting with us and for your continued attention and consideration. Please let us 
know if you would like to discuss anything herein or if we may be of any assistance to you and/or others 
in the Biden Administration. As we discussed, the ERA is the first step towards gender equality, which, 
together, we all are committed to make happen.  
 
Sincerely, 
 

Nicole Vorrasi Bates      Jean Sweeney 
 
Nicole Vorrasi Bates, Esq.     Jean Sweeney, Esq. 
nvbates@shatteringglass.org     sweemal@optonline.net  
202-669-4024       203-554-5532 
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